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MEMORANDUM DECISION ON MOTIONS TO STRIKE
AND RECOMMENDED DECISION ON
CROSS-MOTIONS FOR SUMMARY JUDGMENT
Maine Care Services, Inc. (“MCS’) and the United States Department of Agriculture
("USDA”) cross-move for summary judgment in this action chalenging a USDA hearing-officer
decision adverseto MCS. Plaintiff’sMotion for Summary Judgment (“Plaintiff’sMotion”) (Docket
No. 13); Defendant’s Motion for Summary Judgment, etc. (“Defendant’s Maotion™) (Docket No. 17).
Incident thereto, USDA movesto strike two affidavitstendered by MCS. See Defendant’ s Response
to Plaintiff’s Statement of Materia Facts (“Defendant’s Opposing SMF’) (Docket No. 19) at 1-2;
Defendant’s Reply Statement of Materia Facts (“Defendant’s Reply SMF”) (Docket No. 27) 1 43.
For the reasonsthat follow, | grant in part and deny in part USDA’ s motionsto strike and recommend

that the court grant in part and deny in part both USDA’sand MCS' s motions for summary judgment.



I. Summary Judgment Standards

Summary judgment is appropriate only if the record shows “that thereisno genuineissue asto
any material fact and that the moving party isentitled to ajudgment as amatter of law.” Fed. R. Civ.
P.56(c). “Inthisregard, ‘material’ meansthat a contested fact hasthe potentia to change the outcome
of the suit under the governing law if the dispute over it is resolved favorably to the nonmovant . . . .
By like token, ‘genuine’ meansthat ‘ the evidence about the fact is such that a reasonable [factfinder]
could resolvethe point in favor of the nonmoving party . . ..”” McCarthy v. Northwest Airlines, Inc.,
56 F.3d 313, 315 (1st Cir. 1995) (citations omitted).

The party moving for summary judgment must demonstrate an absence of evidence to support
the nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining
whether thisburden ismet, the court must view the record in the light most favorabl e to the nonmoving
party and givethat party the benefit of all reasonableinferencesinitsfavor. Cadle Co. v. Hayes, 116
F.3d 957, 959 (1st Cir. 1997). Tothe extent that parties cross-move for summary judgment, the court
must draw al reasonable inferences against granting summary judgment to determine whether there are
genuineissues of material fact to betried. Continental Grain Co. v. Puerto Rico Maritime Shipping
Auth., 972 F.2d 426, 429 (1st Cir. 1992). If there are any genuineissues of material fact, both motions
must be denied as to the affected issue or issues of law; if not, one party is entitled to judgment asa
matter of law. 10A C. Wright, A. Miller & M. Kane, Federal Practice and Procedure 8§ 2720, at
336-37 (1998).

Il. Factual Context

| address at the outset USDA’s motions to strike. In support of MCS's own motion for

summary judgment and in opposition to that of USDA, it filed affidavits of its executive director,

JamesBauer. See Affidavit of JamesBauer (“First Bauer Aff.”) (Docket No. 15); Second Affidavit of



James Bauer (“ Second Bauer Aff.”) (Docket No. 22). USDA asks the court to strike both of these
documentsintheir entirety on groundsthat (i) the parties aready litigated the issue of what constitutes
the record for proper judicia review, whichislimited to the administrative record as supplemented
by discovery permitted by the court’ s order of May 14, 2001, and (ii) rather than citing to the official
record, which should be the focal point of judicia review, MCS improperly relies on post hoc
affidavits. Defendant’s Opposing SMF at 1-2; Defendant’ s Reply SMF [ 43.

Thefirst point iswithout merit. The court’ sorder of May 14th did not purport to addressthe
scope of the record for judicial review, but rather focused on the appropriateness of discovery —in
particular, a request by MCS to depose USDA hearing officer Beverly King. See Memorandum
Decision and Order on Cross-Motions To Amend Scheduling Order (Docket No. 11); Minutesof Ora
Argument Held May 14, 2001 on Defendant’s Motion To Reconsider Magistrate's Decision and
Order. Astothesecond point, it isindeed truethat the basisfor review of an administrativedecision
istheadministrative record. See, e.g., Town of Norfolk v. United States Army Corpsof Eng'rs, 968
F.2d 1438, 1458 (1st Cir. 1992). However, there are exceptions justifying consideration of extra-
record materials, including the existence of a strong showing of improper conduct. Id. at 1456; see
also Custer County Action Ass' nv. Garvey, 256 F.3d 1024, 1027 n.1 (10th Cir. 2001) (listing, among
justifications for looking outside confines of administrative record, “ evidence coming into existence
after the agency acted [that] demonstrates the actions were right or wrong”).

To aconsiderable extent the affidavits merely provide Bauer’s post hoc version of factsin
existence at the time of creation of the administrative record, with no accompanying explanation or
justification for the seeming incursion into the province of the underlying record. See First Bauer Aff.

€1 3-10, 15; Second Bauer Aff. 1 3, 5. Asto these paragraphs, the motions to strike are granted.

! In its memoranda, MCS intimates that had it had the opportunity to rebut certain arguments madeex par teto the hearing officer, it
(continued on next page)



However, both affidavits al so address asserted procedural improprieties or other issues extrinsic to
the underlying record. See First Bauer Aff. 1 11-14; Second Bauer Aff. 11 4, 6. Asto these
paragraphs, the motions to strike are denied.?

With this threshold issue resolved, the parties' statements of material facts, credited to the
extent either admitted or supported by record citations in accordance with Loc. R. 56, revedl the
following relevant to this recommended decision:

A. Plaintiff’'sMotion

MCSisaMaine corporation with aprincipal place of businessin Gorham, Maine. Plaintiff’'s
Statement of Facts in Support of Its Motion for Summary Judgment (“Plaintiff's SMF’) T 1;
Defendant’ s Opposing SMF 1. At al timesrelevant to thisaction, MCSwas approved by the Maine
Department of Human Services (“DHS”) to serve as a“ sponsoring organization” under the Federal
Child and Adult Care Food Program (“CACFP’) run by USDA. Id. 2.

Commencing in early 1997 USDA’ s Office of Inspector Genera (“OIG”) performed an audit
of MCS's business that concluded, among other things, that MCS had overclaimed $353,865 of
CACFP funds. 1d. 5. On March 24, 1999 DHS wrote MCS, informing it that, on the basis of the
OIG audit report, DHS had found MCS to be “serioudy deficient.” Id. 6. DHSrequired MCSto
undertake certain “ corrective actions,” including refunding to DHS (which DHS then would refund to
USDA) the $353,865 in alleged overclaim payments. 1d.

On April 6, 1999 MCS appeded those “fiscal clams’ to USDA pursuant to 42 U.S.C.
81766(e), requesting a hearing. 1d. 7. On August 30, 1999 USDA hearing officer Beverly King

wrote to MCS, DHS, OIG and USDA, stating in pertinent part:

would have presented some of these new facts. See, e.g., Plaintiff’s Reply Memorandum (Docket No. 24) a 5. However, the
argument is not well-devel oped; M CS does not clarify which facts never were presented to the hearing officer or why.

2 The motions to strike also are denied as to the remaining paragraphs, which smply lay a foundation for the facts asserted in the
(continued on next page)



Thisisto confirm the arrangements which have been made for the meeting to
discuss the administrative appeal by Maine Care Services of the fiscal clam
established againgt it by the Maine Department of Human Services. . . .
Asl haveexplainedto al the partiesinvolved thisisan informal meeting. The
purpose of the meeting isto give each of you the opportunity to present in personto me
any information which you feel is pertinent to my review of thiscase. There are no
formal discovery procedures or cross-examination of witnesses. The meeting is
primarily for my benefit. . . .
| have given consideration to the request by the Department of Human
Resourcesto tape the meeting and | have decided that it is more important that this be
an informal session. | believe that a taperecorder would create a certain level of
discomfort. Therefore, itwill be necessary for you to take notesif necessary to recall
later what was said.
Id. 11 9.
The meeting with King was held on September 2, 1999 at USDA in Alexandria, Virginia. 1d.q
10. MCS contends that it did not understand that meeting to be the official administrative hearing on
itsappeal. Plaintiff’s SMF § 10; First Bauer Aff. 1 11.% King presided over the meeting. Plaintiff’'s
SMF ] 11; Defendant’s Opposing SMF 1 11. However, because it was only an informal meeting of
the interested parties, she conducted the meeting very informally. Id. Witnesses were not swornin,
and no transcript was made of the testimony. 1d. That informa meeting was the only “hearing”
afforded to MCSonits appedal. Id. T12.
After that informal meeting on Septermber 2, 1999 but before King issued her decisionin this
matter on April 17, 2000 she corresponded with and received correspondence from DHS discussing

the substantiveissues on apped. Plaintiff’ s SMF §13; Telephone Deposition of Beverly King (“King

affidavits. See First Bauer Aff. 11 1-2; Second Bauer Aff. 1 1-2.

3 USDA deniesthisassertion, Defendant’ s Opposing SMF 110, arguing inter alia that MCS (i) wasinformed of the nature and extent
of the processit would receive, see, e.g., Adminigtrative Record (“ AR”) at 247-51, (ii) made anumber of pre-hearing submissionsto
the hearing officer, see, e.g., Defendant’s Statement of Materid Facts with Respect to Which There Is No Genuine Issue
(“Defendant’s SMF") (Docket No. 18) 111 52, 55, 59-60; Plaintiff’s Response to the Defendant’ s Statement of Facts (“Plaintiff's
Opposing SMF’) (Docket No. 23) 1152, 55, 59-60; and (jii) sent its executive director and accountant to the mesting, see, e.g.,
Defendant’s SMF ] 61; Plaintiff’s Opposing SMF ] 61, dl of which suggest that MCS understood the meeting to beits officid
hearing, Defendant’s Opposing SMF 1 10.



Dep.”), filed with Plaintiff’s Motion, at 8-11; AR at 896, 900.* She both spoke with and received
correspondence from Mary Ellen Cachelin of USDA concerning the substantive issues involved in
MCS's appeal. Plaintiff’'s SMF  13; King Dep. at 11-14, 23-25; AR at 892. She received a
memorandum from Robert J. Butzirus of Ol G addressing anumber of the substantive issuesraised by
MCS. Haintiff’'s SMF  13; King Dep. at 25-27; AR at 868-78. And she had discussions with her
supervisor (Mr. Heslin) and at least four other USDA employees (Chris Lipsey, Terry Hallberg,
Rachel Bishop and Denise Londos) concerning substantiveissuesraised by MCS. Plaintiff’sSMF |
13; King Dep. at 15-23. Accordingto MCS, she never advised it of any of these communications nor
gave it an opportunity to rebut the information contained in them. Plaintiff’s SMF § 13; First Bauer
Aff. 114.°

In addition, after holding her September 1999 meeting King drew up alist of “questions and
issues of concern to me.” Plaintiff’s SMF { 14; Defendant’s Opposing SMF 1 14. It was those
guestionsand issues, particularly issues of Bauer’ ssalary deferment and appropriate compensation for

rental charges, as to which she sought advice from other USDA officials. 1d.°

4 USDA admits that mogt, if not dl of the post-hearing contacts to which MCS was not a party related to the issues of MCS srent,
director’ ssdary and overtime, dthough it contendsthat whether these contactswere“ex partée’ or concerned “ substantive’ issuesare
legal conclusions. Defendant’s Opposing SMF 1 13. Contacts touching on the issues of rent, salary and overtime accurately can be
characterized as “ subgtantive” in the context of this case.

® USDA deniesthat King never advised MCS of these contacts, asserting that King gave M CS notice that she might consult the Office
of Generd Counsd, CACFP and financia expertsfor assstancein understanding some of theissuesinvolved in MCS sadminigrative
apped. Defendant’s Opposing SMF 11 13; AR at 794-95, 820. USDA aso deniesthat King failed to give MCS an opportunity to
rebut the information obtained inasmuch as the record indicates that King gave MCS the opportunity to address the same questions
that she posed to DHS and OIG and, in any event, whether there was adequate opportunity for rebuttal is a legal conclusion.
Defendant’ sOpposing SMF ] 13 (citing Defendant’ s SMF 1l 93-94; Flaintiff’ sOpposing SMF 1193-94). MCS sfurther statement
that “[t]hese ex- parte communications clearly had animpact on [King's] decision,” Plaintiff’s SMIF § 14, isdisregarded on the basis
that it is neither admitted nor fairly supported by the citations given. However, USDA admits that the information conveyed by the
contacts was before King as she was making her decision. Defendant’s Opposing SMF 1 14.

® The following additional contentions by MCS are disregarded on the basis that they are neither admitted nor supported by the
citations given (one of which, paragraph 15 of thefirst Bauer affidavit, isin any event stricken): “The OIG report did not find any fault
in MCS paying Mr. Bauer thisdeferred salary in 1997 — presumably becausethat deferred salary was paid to him after the Ol G study
was completed, but before the OIG report was written. Consequently, whether it was appropriate for MCSto pay Mr. Bauer his
deferred sdlary in 1997 was never an issuein this case, and MCS was surprised to see Ms. King conclude that it had to refund Mr.
Bauer's 1993-1996 sdary because she concluded it was not appropriate for MCSto have paid him that sdlary in 1997.” Paintiff's
(continued on next page)



B. Defendant’s Motion’

CACFP provides funds to assist organizations that provide food service to children in non-
residential settings. Defendant’s SMF § 1; Plaintiff’s Opposing SMF § 1. At the federal levd,
CACFPisadministered by USDA’s Food and Nutrition Service (“FNS’). 1d. 2. Atthestatelevd,
state agenciesreceive, review and approve applications from institutions, disburse federal money to
approved ingtitutions for their administrative and operating expenses, and conduct reviews of
participating institutions to determine their compliance with program requirements. 1d. § 3.

Sponsoring organizations are responsible for the administration of the food program by
“providers’ — day-care homes or child-care centers. 1d. §4. Sponsoring organizations oversee
providers, training them, monitoring their performance, processing their claimsfor reimbursement and
distributing federal money received from state agenciesto them for meals served to ligible children.
Id. State agencies either reimburse or provide advance payments to sponsoring organizations.
Plaintiff’sOpposing SMF 5; 7 C.F.R. 88 226.6(b)(10), 226.10(a). Providers plan menus, purchase,
prepare and provide food to children within their care, and submit claims to their sponsors for
reimbursement. Defendant’s SMF ] 6; Plaintiff’s Opposing SMF §] 6.

The Northeast Regional Office (“NERO”) of FNS oversees operation of CACFP within the
state of Maine. Id. 7. DHSisthe state agency that administers CACFP for the state of Maine. 1d.
8. MCS, which formerly did business as Southern Maine Christian Day Care, isa CACFP sponsor.

Id. 9. The standard agreement between MCS and DHS in effect for the period October 1, 1996

SMF 1 15. Aspointed out by USDA, the OI G audit report didin fact notethet, in 1997 (following Ol G’ sdiscussion of the matter with
MCS s director), MCS paid its director hisaccrued but unpaid sdary for 1996 and prior years. Defendant’s Opposing SMF 1 15;
AR at 184. Asfurther noted by USDA, the OI G did find fault with the 1997 payment, noting that (with respect to accrued sdary for
1995 and prior years) it “occurred . . . too lateto qudify . . . asalowable expensesfor the IRS.” 1d.; seealso AR at 807 (King notes
from hearing, Sating that “CPA Audit issued later shows he did pay himself but much later and no [sic] in accord. w/ req's”).

7 Aspart of itsopposition to USDA’ smotion for summary judgment M CSincorporatesby reference, asadditional facts, its statement
of materid factsin support of its own motion for summary judgment. Plaintiff’s Opposing SMF at 48.



through September 30, 1997 (* Agreement”) provided, among other things, that “[p]ayments under this
contract are subject to the Contractor’ scompliance with al items set forth in this contract and subject
to the availability of funds.” Id. §f 10-11. The Agreement provided that MCS was subject to audit,
and that disputes arising out of federal audit would be governed by the proceduresin 7 C.F.R. Part
226, which includes section 226.6(k) governing institutional appeal procedures. 1d. {1 15-16.

By memorandum dated October 8, 1996 NERO informed state agencies that OIG would be
conducting anationwide audit of CA CFP sponsors and asked those agenciesto assist in selecting one
of their sponsors to be the subject of the audit. 1d. 29. By memorandum dated October 17, 1996
DHS proposed that M CS be the sponsor subject to audit in the state of Maine. Defendant’ sSMF ] 30;
AR at 149. Inperforming itsaudit of MCS, OIG visited NERO in Boston, DHS s office in Augusta,
Maine, MCS s headquartersin Gorham, Maine, and numerous providers within MCS' s sponsorship.
Defendant’s SMF  31; Plaintiff’sOpposing SMF §31. InJanuary 1999 OIG issued itsfinal (revised)
audit report (“Audit Report™) with respect to MCS. Id. 1 35.

In that report, OIG found that M CSfailed to manage its operationsin accordance with CACFP
regulations. 1d.  37.% OIG found that MCS failed to monitor provider performance or review
provider claims for reimbursement adequately, as aresult of which claims for reimbursement were
honored notwithstanding the fact that they were not accurate or supported by required documentation.
Id. 1 38. OIG aso found that MCS violated CACFP rules and regulations by engaging in severa
related-party transactions. treating its director’'s salary inappropriately, paying its director
unreasonable overtime and renting space from itsdirector. 1d. 1 39. More specifically, OIG found

that although MCS paid its other staffers their salaries in the month in which those salaries were

8 Asagenerad matter, MCS admits that USDA accuratdy sets forth the Audit Report’ s findings and recommendations but disputes
their accuracy. See Plaintiff’sOpposing SMF 11136-45. Itisunnecessary for purposes of theinstant decision to delveinto the details
of that underlying dispute.



earned, it did not pay its director his salary on the same basis. 1d. §40. Instead, according to OIG,
MCS inappropriately used the administrative funds that DHS had dispensed for payment of the
director’ s salary to advance money to providersto create an incentive for them to do business with
MCS. Id.

OIG was not able to determine exactly how MCS treated its director’ s salary for accounting
and tax purposes because MCS did not adequately document its treatment of that salary and because
the director declined to provide OI G with additional documentation, such as hispersonal tax returns,
that might have shed some light on how MCStreated hissalary. Defendant’s SMF 41; AR at 181.
Notwithstanding these impediments, OIG determined that all of the alternative ways that MCS might
have treated its director’s salary (as deferred compensation, a loan or a donation) did not meet
CACFP requirements. Defendant’s SMF §/ 42; Plaintiff’s Opposing SMF { 42.

In addition, OIG found that M CS had not properly documented itsdirector’ sovertime and that,
in any event, that overtime was unreasonabl e and unallowabl e because MCSwas not requiring other
staffersto work comparable amounts of overtime and had failed to make an effort to aleviate the need
for its director to work overtime by trying to hire additional staff. Id. 143. OIG also found that the
amount of money M CS paid to rent space from itsdirector exceeded the regulatory limits applicableto
such related-party transactions. Id. 7 44.

Among other things, OI G recommended that USDA recover overpaymentsfor unsupported and
inaccurate claims, unallowable director’ s salary and overtime, and unallowable rent. I1d. §45. By
letter dated March 24, 1999 DHS provided MCSwith acopy of the Audit Report, informed MCSthat
it was serioudly deficient initsadministration of CACFP and directed MCSto repay $353,865 worth

of improper, unallowable claims. Id. 1 46.



By letter dated April 6, 1999 MCSinformed the USDA Administrative Review Branch that it
took “exception to each and every finding [in the Audit Report and did] not believe that Maine Care
Services should be required to repay any of the $353,865 requested.” 1d. 47. MCSrequested a
“facetoface hearing” onits CACFP administrativereview request. Id. By letter dated June 18, 1999
FNS administrative review officer King informed MCS that the Administrative Review Branch had
granted itsrequest for administrative review of the decision that MCS be required to repay $353,865
(MCS'sfiscal claim). 1d. T51.

By memorandum dated August 30, 1999 King informed the participantsthat her review would
beinformal and that there would be no formal discovery or cross-examination of witnesses. 1d. §60.°
On September 2, 1999 King conducted an informal meeting with respect to MCS sfiscal claims. 1d.
1 61. Assistant Regional Inspector General for Audit Butzirus, MCS director Bauer and accountant
Samuel Davidson, DHS employee Thomas Stevenson and attorney Peter Bickerman, and FNSNERO
employee Cachelinwere present. 1d. Thereisno verbatim transcription or record of the hearing. Id.
1 62.

At the outset, King stated that she would accept additional information from the participants
after the hearing so long asit was submitted promptly and explained that she might consult the Office
of Genera Counsel and CACFP and financial experts for assistance in understanding some of the
issues, but assured participants that the final decision would be hersalone. Defendant’s SMF ] 63;

AR at 794-95, 820.° During theinformal hearing King heard from all of the participants, including

¥ MCS again daims— and USDA again denies— that it did not understand the meeting to be the officia administrative hearing in its
gppeal. Plaintiff’s Opposing SMF 1 60; Defendant’s Reply SMF ] 60.

10 USDA's further assertion that the CACFP and/or financia experts included Christopher Lipsey, Defendant’s SMF {63, is
disregarded inasmuch asit isneither admitted nor supported by the citations given, which mention Lipsey but do not explainwho heis,
see AR at 794-95, 820. MCS deniesthat King made many of the statements set forth in paragraph 63, stating that it does not recdl
that shedid. Plaintiff’s Opposing SMF 1 63; Second Bauer Aff. {1 4.

10



MCS. Defendant’s SMF 1 64; Plaintiff’s Opposing SMF 1 64. MCS did not object to the manner in
which King conducted the hearing. Id. § 71.

By memorandum dated September 30, 1999 addressed to King, Butzirustransmitted additional
information about the meals that OIG found indigible for reimbursement. Id. § 76.** He aso
responded to arguments that M CS accountant Davidson made in a July 12, 1999 letter to King. Id.
Among other things, Butzirus explained that any use of a director’'s salary to make advances to
providers was not an allowable administrative cost. Defendant’'s SMF  77; AR at 868.2 He also
explained that MCS' saudit reports did not support, but rather contradicted, itsclaim that it was short
of cash, as did the fact that MCS had enough cash on hand to pay its director $266,555 in 1997.
Defendant’s SMF { 78; Paintiff’'s Opposing SMF  78.2* Butzirus explained that the overtime that
MCS paid itsdirector was not allowable because it was an unreasonabl e rel ated- party transactionin
which MCS paid its director $57 an hour to do clerical work when there were indicationsthat there
was|abor availableto do thework at alower rate, MCS made no effort to hire labor at that lower rate
and there was no emergency necessitating use of the director. Id. 79.%

Shortly before February 2, 2000 King asked Christopher Lipsey for his assistance in

understanding theissues of MCS sdirector’ ssalary and overtime. Defendant’s SMF §80; King Dep.

1 MCSrepeatedly objectsto USDA’ sdescription of the content of post- hearing communicationsto King on theground thet inesmuch
as the contacts were ex parte, the communications should be excluded from consideration. See, e.g., Plaintiff’s Opposing SMF {1
81-82, 85-92, 95-97. This objection makes sense only in the context of areview of the merits, which | do not reach.

12 Although MCS, in essence, deniesthat this assertion is supported by the citation given, Plaintiff’ s Opposing SMF {1 77, | find that it
is.

¥ MCS denies that Butzirus s conclusion was correct, noting that the fact that MCS had sufficient cash on hand to pay itsdirector in
1997 does not mean that it was not having cash-flow problems from 1994-96. Plaintiff’s Opposing SMF  78.

14 MCS deniesthat its director’ s overtime was unreasonable or that MCS failed to hire additiond labor. Plaintiff’sOpposing SMF |
79; AR at 742-43, 747. Itsfurther assertion that Bauer was not performing clerica work, Plaintiff’s Opposing SMF {179, rliesona
paragraph of the second Bauer affidavit that has been stricken.

11



at 16-17." By e-mail dated February 2, 2000 Lipsey provided King with hisanalysis of thoseissues.
Defendant’s SMF §81; AR at 882-85.

After the September 2, 1999 informal hearing King had several additional questionsthat she
wanted to ask MCS, the state and FNS about the financial guidance that DHS had provided MCS,
when DHS became aware that MCS was deferring its director’ s salary, when DHS became aware that
MCS sdirector owned the building M CSwas renting, whether DHS advised MCS of thelimitson the
amount it could claim for rent and whether DHS approved therent MCSpaid. Defendant’ sSMF 84,
Plaintiff’s Opposing SMF 1 84. King asked these questions of NERO employee Cachelin. 1d. §85.
By emall dated March 13, 2000 Cachelin stated, among other things, that CACFP sponsors are
required to submit to annual independent audits and that since as early as 1993 MCS' s independent
auditors had been noting deficiencies and reportable conditions that MCS failed to correct.
Defendant’s SMF 11 86, 88; AR at 892."°

With respect to the issue of rent, Cachelin explained that the rent was included in MCS's
budget but that MCS did not discloseto DHSthat itsdirector owned the building. Defendant’ sSMF |
89; AR at 893." On the other hand, Cachelin noted that MCS continued to claim reimbursement for
rent after its own independent auditorsinformed M CS that rent was not allowable. 1d. With respect
to the issue of the director’s salary, Cachelin explained that DHS became aware that MCS was

deferring that salary sometime after MCS' s 1995 administrativereview. Defendant’s SMF 190; AR

15 USDA'’ sfurther assertionsthat King queried Lipsey “as shetold the participants that she might” and that “ Lipsey was considered to
be an in-house expert on such matters,” Defendant’s SMF 80, are disregarded inasmuch asthey are neither admitted nor supported
by the citation given.

18 MCSdisputes Cachdlin’ sunderlying statement, asserting that it had corrected most of those conditions, Plaintiff’ s Opposing SMF §
88; however, the record materia cited indicates that while, as of December 23, 1996, a genera ledger and double-entry system of
accounting had been implemented, a number of other previoudy cited deficiencies remained, AR at 323.

7 MCS disputes Cachdin's underlying statement that it did not disclose its director’ s ownership of the building to DHS. Plaintiff's
Opposing SMF 1189. It claimsthat, in aletter written December 29, 1995 DHS made clear it knew of the relationship and approved
of therent amount. AR at 899.

12



at 893."® Cachelin stated that MCS was aware that itstreatment of itsdirector’ ssalary wasaproblem
at least as early as December 29, 1995, when its independent auditor informed it so. Defendant’s
SMF §91; AR at 893.° By facsimile dated March 13, 2000 Cachelin forwarded to King copies of
MCS's 1995 independent auditor’s working papers that indicated that the independent auditor
believed that MCS srent and director’ s salary were problematic and indicating that the auditor had
informed MCS so. Defendant’s SMF 92; AR at 887-91.%°

By amost identical letters dated March 16, 2000 King asked both DHS and MCS what
financial management information DHS had provided MCS, when DHSfirst became awarethat MCS
was deferring its director’ s salary, whether DHS was aware that MCS was renting from its owner,
whether DHS informed MCS of limitations on the amount of rent for which MCS could claim
reimbursement in such arelated-party transaction, and whether DHS approved the amount of rent for
which MCS claimed reimbursement. Defendant’s SMF ] 93; Plaintiff’s Opposing SMF { 93.

By letter dated March 27, 2000 M CS claimed, among other things, that DHS had not provided
it with any financial management information with respect to the specific issues of accrued payroll and
permissible overtime “ other than to say, ‘as long as you don’'t go over your budgeted amount it is
okay,”” that DHS had known since 1992 that MCS was deferring its director’ s salary, that MCS had
disclosed ownership of itsrental property initsyearly audited financia statements and that DHS had
approved MCS's rent as part of the contract process. 1d. 1 94.

By letter to King dated March 28, 2000 DHS stated, among other things, that it became aware

that MCS was not handling its director’s salary properly during the 1995 audit of MCS and that it

18 According to MCS, DHS was aware that MCSwas deferring its director’ ssdlary sinceat least 1992. Plaintiff’s Opposing SMF §|
90; AR at 898.

¥ MCS contends that its independent auditor did not inform it that deferral of its director’s sdlary was a“problem” but only that it
congtituted a“related party transaction.” Plaintiff’s Opposing SMF 191; AR at 261.

2 According to MCS, theindependent auditor did not indicate that either the director’ ssalary or the rent were* problematic” but only
(continued on next page)
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approved what it thought was a reasonable amount for rent as part of MCS' s administrative budget
without knowing the property was owned by the director. Defendant’s SMF § 95; AR at 900-02.%

At some point after the September 2, 1999 hearing and before April 17, 2000 King discussed
theimpact of relevant OMB circularson theissuesof MCS srent and director’ ssalary with Bishopin
the Office of General Counsdl, Hallberg, branch chief of the program analyses branch of the child-
nutrition division, and staffer Londos. Defendant’s SMF 1 96; Plaintiff’s Opposing SMF §96. At
times after the September 2, 1999 hearing and before April 17, 2000 King met with her supervisor to
discuss the audit and to keep her supervisor informed of her work. 1d. §97.

By letter dated April 17, 2000 King affirmed OIG’ s audit findings and recommendation that
MCS berequired to repay atotal of $353,865. 1d. 198. More specifically, King affirmed that MCS
should berequired to repay $19,366 worth of provider claimsfor the month of January 1997 that were
not supported by required documentation; $232 for inaccurate claims for reimbursement for meals
served onthe day OIG made site visitsto providers; $1,699 in provider overpaymentsfor the month of
December 1999 resulting from inadequate oversight on MCS s part; $266,555 worth of administrative
fundsintended to pay MCS sdirector’ ssalary that the director donated to MCS, which did not usethe
funds for their intended purpose, in violation of CACFP regulations, generally accepted accounting
principles and the Internal Revenue Service code; $37,772 worth of overtime claimed by MCS's
director that was not approved in advance as required by regulation, not adequately documented and
violated CACFP regulations because it was unreasonable to pay the director overtime to perform

clerical tasks such as data-entry work; $27,447 in excessive rental costs for space owned by its

that they condtituted “related party transactions.” Plaintiff’s Opposing SMF 192; AR at 261.
2 MCS protests that, generdlly, the information provided by DHS was fase, Plaintiff’s Opposing SMF {1 95; however, the citation
given does not support that proposition.
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director; and $794 in wages paid to employees who worked in its day-care center in December 1996.
Id. 11 99-105.%
[1l. Analysis

MCS dlegesin Count | of its complaint that USDA failed to afford it aformal adjudicatory
hearing in accordance with 42 U.S.C. § 1766(e) and 5 U.S.C. 8§ 554 et seq., Complaint for Judicial
Review (“Complaint”) (Docket No. 1) 1119-24; in Count 11, that USDA failed to provideit copies of
King'sletter to DHS or DHS sresponse, inviolation of 42 U.S.C. § 1766(e) and 5 U.S.C. 88 554(d)
and 557(d)(1), id. 11 25-29; in Count I11, that USDA violated its Fifth Amendment right to due process
by failing to hold aformal hearing and engaging in ex parte communications, id. §30; andin Count 1V,
that USDA committed errorsof law in exceeding the scope of review and arriving at conclusionsthat
are erroneous as amatter of law, unsupported by substantial evidence and arbitrary and capricious, id.
19 31-34.

MCS seeks summary judgment as to its clams that (i) USDA failed to afford it a formal
adjudicatory hearing as required by 42 U.S.C. 8§ 1766(e) and/or 5 U.S.C. § 554 et seq. and/or Fifth
Amendment due process; (ii) King engaged in ex parte communications in violation of 5 U.S.C.
8 554(d) and/or 5 U.S.C. § 557(d)(1) and/or Fifth Amendment due process; and (iii) King' sdecision
concerning MCS sdirector’ ssalary exceeded the scope of review and/or was erroneous as a matter of
law. Plaintiff’s Motion at 1-2. USDA seeks summary judgment as to all counts against it.
Defendant’s Motion at 1.

For the reasonsthat follow, | recommend that USDA be granted, and M CS be denied, summary
judgment on the question whether USDA impermissibly failed to afford MCS aformal adjudicatory

hearing; that M CS be granted, and USDA be denied, summary judgment on the question whether USDA

2 Although MCS disputes that King's findings were correct, Plaintiff’s Opposing SMF {1 99-105, thet dispute is not materid to
(continued on next page)
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engaged in impermissible ex parte communicationsin violation of MCS' s due-processrights, and that
the decision of hearing officer King be vacated and remanded for further proceedings not incons stent
herewith. Accordingly, | do not reach the question whether the hearing officer’s decision was
supportable on the merits.?
A. FailureToHold Formal Hearing
In Counts| and Il and aportion of Count 111 of itscomplaint, MCS assertsthat USDA failed to
afford it a formal adjudicatory hearing as required either by the Administrative Procedure Act
(“APA™) or constitutional due process. Complaint {1 19-30; see also Plaintiff’ sMemorandumat 5-10.
The parties expend considerable energy debating whether Congress did, or did not, intend USDA
hearings arising from CACFP audits to be treated as formal hearings for purposes of the APA. See,
e.g., Plantiff’s Memorandum at 5-8; Defendant’s Opposition at 1-5; Defendant’s Motion at 1-10;
Plaintiff’s Objection to the Defendant’s Motion for Summary Judgment (“Plaintiff’s Opposition™)
(Docket No. 21) at 2-7. However, a ssimple aternative argument by USDA is dispositive: that in
contracting with DHSto participate asasponsor in CACFP, MCS agreed that any disputes over audits
would be governed by a certain set of regulations that do not happen to provide the procedura
protections to which MCS now clams entittement. See Defendant’s Motion at 19-20.
Specificaly, MCS agreed that disputes arising out of federal auditswould be governed by the

procedures set forth in 7 C.F.R. Part 226, which include section 226.6(k) governing institutional

resolution of the ingtant cross-motions.

2 The parties aso address a further “procedurd” point — MCS's claim that, in upholding the disallowance of funds earmarked for
MCS sdirector’s sdlary, King exceeded the permissible scope of review. Plaintiff’s Memorandum of Law in Support of ItsMotion
for Summary Judgment (“Plaintiff’s Memorandum”) (Docket No. 13) at 12-14; Defendant’s Opposition to Plaintiff’s Motion for
Summary Judgment (“ Defendant’ s Opposition”) (Docket No. 20) at 9-11. MCSassertsthat King based thisportion of her decision
on afact not previoudy at issue in the case: that MCS, in King's view, impermissbly reimbursed its executive director in 1997 for
compensation that the executive director had donated to the program. Plaintiff’s Memorandum at 12-14. Even assuming arguendo
that affirmance on the basis of a ground other than those cited by DHS/OIG would exceed the bounds of permissible review, MCS
fails to adduce cognizable evidence of its centrd tenet: that the propriety of the 1997 payment was not an issue in the case.

Accordingly, on this point summary judgment should be granted in favor of USDA and denied asto MCS.
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appeal procedures. See Defendant’s SMF 1 16; Plaintiff’s Opposing SMF § 16. Section 226.6(k)
provides the following rights: “afair and impartial hearing before an independent official at which
[appellants] may be represented by legal counsdl; decisions. . . rendered in atimely manner not to
exceed 120 days from the date of the receipt of the request for review; . . . theright to either areview
of the record with the right to file written information, or a hearing which [appellants| may attend in
person; and adequate notice . . . of the place, date and procedures of the hearing.”* It also spellsout
in detail the minimum procedures to which appellants are entitled. 7 C.F.R. § 226.6(k)(1)-(12).

In agreeing to be governed by these procedures as a condition of serving asa CACFP sponsor,
MCS waived the right to argue that it is entitled to different or additional rights and procedures,
whether as a matter of statutory or congtitutional law. See, e.g., Holmes v. United Sates, 868 F.
Supp. 1348, 1355 (M.D. Ala. 1994), aff'd, 67 F.3d 314 (11th Gr. 1995) (“[A]n individual may
contractually waive his constitutional right to Due Process. . . . Here, the plaintiff was under no
compulsion or impetus to participate in the food stamp program. However, when he did so, he
accepted the terms and conditi ons that accompanied the program[.]”).”

Even were this not the case, USDA alternatively contends, and | agree, that MCS waived any
objection to the use of an informal hearing procedure by failing to raise such an objection below.
Defendant’s Motion at 1-2 n.1; see also Pepperell Assocs. v. EPA, 246 F.3d 15, 27 (1st Cir. 2001)
(Pepperdl’ sargument that it lacked notice not raised in timely fashion before agency and so not before

court on review).

2 Theright and procedures provided in the current version of section 226.6(k) areidentical to those set forth in the version effective
January 1, 1998, reprinted at pages 378 (back) to 379 (back) of the Administrative Record.

% MCS suggeststhat its agreement to be governed by section 226.6(k) does not obviate the question whether Congressintended such
hearingsto beformd. Paintiff’s Opposition a 5. | disagree. Section 226.6(k) provides detailed minimum procedurd protections.
Regardless of Congress'sintentions, MCS expresdy agreed that these particular procedures would governitsdisputesarisng from
federa CACFP audits.
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MCSrejoinsthat waiver isavoluntary and knowing relinqui shment of aright, explaining that it
interposed no objection to the procedures empl oyed in connection with the September 2, 1999 meeting
because it believed that meeting to have been only an informal pre-hearing conference. Plaintiff’s
Opposition at 5-6. However, failureto raise anissuein an administrative setting is deemed awaiver
absent exceptional circumstances. See, e.g., Massachusetts Dep’t of Public Welfarev. Secretary of
Agric., 984 F.2d 514, 524 (1st Cir. 1993) (“To be sure, there are exceptional circumstances under
which a court might dispense with the raise-or-waive rule in the administrative law context. Asa
general matter, however, courtswill not entertain an issue that the partiesfailed to raise in the proper
administrative venue unless the issue is jurisdictional in nature or some other compelling reason
exists.”) (citations omitted).

MCS's subjective belief that the September 2, 1999 meeting was simply a pre-hearing
conference is not an exceptional circumstance, particularly in view of the absence of evidence that
MCS so much as even inquired about the scheduling of aformal hearing during the seven-and-a-half
months that elapsed between the meeting and the issuance of the King decision.

For these reasons, summary judgment should be granted to USDA, and denied to MCS, asto
the entirety of Counts| and 11 of the Complaint aswell asthat portion of Count 111 asserting that, asa
matter of constitutional due process, MCS was entitled to aformal adjudicatory hearing.

B. Ex Parte Communications
While I conclude that MCS was not entitled to the formal-hearing protections of the APA
(which include certain categorical banson ex parte communications, see, e.g., 5U.S.C. 8 557(d)(2)),
the question remains whether certain communicationsin this case violated MCS's constitutional due-

process rights.
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MCSarguesthat “King admittedly engaged in ex-parte communicationswith Richard Jones, of
DHS, and with severa USDA employees,” Plaintiff’s Memorandum at 8-9, and that these contacts
sufficiently undermined theintegrity of the process and fairness of the result to necessitate vacation of
King'sdecision and remand for further proceedings, id. at 10-12. USDA contendsthat the contactsin
issue, nearly all of which were interagency, cannot be characterized as impermissible ex parte
communications and, even if they could be, MCSfalls short of demonstrating the appropriateness of
vacatur on these facts. Defendant’s Motion at 21-26.

Between September 2, 1999 (when King met with interested parties) and April 17, 2000
(when sherendered her decision) she had several contacts with other personsin which MCSwas not
included or the contents of which were not shared with MCS. These included (i) a September 30,
1999 memorandum from Butzirus to King responding to points made by MCS' s accountant, Davidson,
(if) aFebruary 2, 2000 e-mail from Lipsey to King responding to questions she had posed regarding
MCS sdirector’ ssalary and overtime, (ii) aMarch 13, 2000 e-mail from Cachelin to King responding
to questions posed by King regarding DHS sinteractionswith MCS, (iii) aMarch 27, 2000 | etter from
DHSto King responding to questions King had posed separately to MCS and DHS in nearly identical
letters, (iv) adiscussion between King and other USDA personnel (Bishop from the Office of Genera
Counsdl, Hallberg, branch chief of the program analyses branch of the child-nutrition division, and
staffer Londos) concerning MCS ' srent and director’ s salary, and (v) periodic discussions with her
supervisor, Hedlin, to keep him informed of her work.

USDA first posits that King's contacts with her supervisor and colleagues were not by
definition ex parte contacts. |d. at 21-22.%° It assertsthat (i) one subunit of USDA (the Administrative

Review Branch) was reviewing audit findings made by another (OIG) with the aid of athird (FNS),
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(i1) the process was informal and the participants “were not formal adversaries,” and (iii) King's
consultations with her supervisor and in-house experts such as Bishop, Hallberg, Londos and Lipsey
were “internal consultations on technical issues, more akin to ajudge conferring with her colleagues
and law clerks about legal issues than to ajudge discussing the facts of a case before her with one of
the parties.” 1d. at 22-23.

There is authority for the proposition that, in the course of an agency adjudication, a
decisionmaker may consult behind the sceneswith agency staff without running afoul of aparty’ sright
to congtitutional due process. See, e.g., RSR Corp. v. FTC, 656 F.2d 718, 724 (D.C. Cir. 1981)
(noting that, in previous holdings that “ of f-the-record communi cations between members of the agency
and interested outside parties viol ated the due processright of parties not privy to the communications
... heither of these casesinvolve[d] improper influence of staff on agency decisionmakers, nor [did]
the reasoning of either case lead usto apply the ban on ex parte contacts to agency staff.”) (footnotes
and internal quotation marks omitted); New England Tel. & Tel. Co. v. Public Utils. Comm'n, 448
A.2d 272, 279 (Me. 1982) (due process does not prohibit agency decisonmakers from being
“properly aided by reports of subordinates’).

However, in this case, the conclusion isinescapabl e that two of the USDA * subunits,” OlGad
NERO, werein substance “interested parties’” whose interests clearly were adverseto those of MCS.
NERO, which oversaw the administration of CACFPin Maine, had worked with DHSto target MCS
for audit, and OIG had conducted that audit. Telingly, both OIG and NERO sent representatives
(Butzirus and Cachelin) to the September 2, 1999 meeting with King. Not surprisingly, Butzirus's
post-hearing memorandum to King took issue with Davidson’ sarguments and defended the findings of

OIG, while Cachelin’ s post-hearing e-mail not only answered King' s questions concerning when DHS

% ASMCS pointsout, Plaintiff’s Opposition a 9, USDA does not even attempt to arguethat King' s post- hearing contact with DHS
(continued on next page)
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became aware of certain problemsbut also offered that MCSitself had known of these problems, with
Cachelin faxing documentation to King in support of the latter contention.

In circumstances such as these, the mere fact that King, Butzirus and Cachelin worked for the
same agency does not shield USDA. See, e.g., Greene v. Babbitt, 943 F. Supp. 1278, 1286 (W.D.
Wash. 1996) (“ The government attorney, Scott Keep, wasthe Department of Interior’ srepresentative
and counsel, and he argued and defended the Department’ s position in the proceedings before the
Administrative Law Judge. As an advocate, he was prohibited from participating in, advising, or
assisting the Assistant Secretary [of the Interior] with her final decision asto tribal recognition for the
Samish. Nevertheless, Mr. Keep, . . . with apparent disregard for both statutory and traditional
standards of fair play, met directly with the ultimate decision maker and urged her to deny federal
recognition to the Samish.”).

Notwithstanding MCS' s argumentsto the contrary, see Plaintiff’s Opposition at 8-9, the same
cannot be said of King's post-hearing contacts with the remaining USDA personnel (Lipsey, Bishop,
Hallberg, Londos and Hedlin). Thereis no evidence that any of these employees was aligned with
OIG or NERO, harbored any advocacy interest in MCS's appedl or functioned in any manner other
than as characterized by USDA —asatechnical/legal adviser (inthe case of Lipsey, Bishop, Hallberg
and Londos) and as King's supervisor (in the case of Hedlin).

The question remains whether, in view of King's ex parte communications with Butzirus of
OIG, Cachelin of NERO and DHS, vacatur iswarranted. “The ultimate question indetermining if a
proceeding in which ex parte communications occurred must be vacated [on due-process grounds] is

whether the integrity of the process and the fairness of the result were irrevocably tainted by the

was not an ex parte communicaion.
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communications.” Springfield Terminal Ry. Co. v. United Transp. Union, 767 F. Supp. 333, 349 (D.
Me. 1991).

A number of considerations may be relevant to this determination: “the gravity of the ex parte
communications, whether the contacts may have influenced the agency’ s ultimate decision; whether the
party making theimproper contacts benefited from the agency’ s ultimate decision; whether the contents
of the communications were unknown to opposing parties, who therefore had no opportunity to
respond; and whether vacation of the agency’ s decision and remand for new proceedingswould serve
auseful purpose.” PATCO v. Federal Labor Relations Auth., 685 F.2d 547, 564-65 (D.C. Cir. 1982)
(footnotes omitted). However, these factors are not to be applied woodenly: “ Since the principal
concerns of the court are the integrity of the process and the fairness of the result, mechanical rules
havelittle placein ajudicial decision whether to vacate a voidable agency proceeding. Instead, any
such decision must of necessity be an exercise of equitable discretion.” Id. at 565.

AsUSDA seesit, (i) the contacts at issue were neither grave nor unknown to MCS, inasmuch
as King informed participants at the hearing that she would accept additional information from them
and might consult the Office of Genera Counsel and CACFP and financial expertsfor assistancein
understanding some of theissues, (ii) the people who contacted King did not benefit from her decision
but “were just government employees involved in administering the Program,” (iii) although King
considered the information she obtained via the contacts, al but the DHS contact were
communications with USDA employees, mostly addressing technical issues, (iv) King gave MCS an
opportunity to address the same questionsto which DHS and Cachelin responded, (v) MCSidentifies
no argument it was prevented from making, and (vi) remand would serve no useful purposeinasmuch
as MCS generates no material disputes as to the facts underpinning the King decision. Defendant’s

Motion at 24-26. Moreover, in USDA’sview, MCS“was not prejudiced by the contacts because no
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one presented Ms. King with any new evidence or made any new argument” and MCS identifies no
new argument or facts it would present on remand that King did not already have the opportunity to
consider or that might make a difference to the outcome. Defendant’ s Opposition at 8-9.

MCS rgoins that (i) the ex parte contacts “obviously had a significant effect” on King's
decision, (ii) although it admittedly was not “ prevented” from making argumentsinasmuchasit did not
even know about the communications, had it known about them it would have made a number of
additional arguments, and (iii) disputesremain asto the underlying facts. Plaintiff’s Opposition at 8-
11.

For the following reasons, the equities in this case weigh in favor of MCS:

1. The contacts were of a grave nature; they concerned the key issues in the case,
including the deferral of payment of the executive director’s salary and the allegedly unreasonable
payment of overtime. Compare, e.g., Springfield Terminal, 767 F. Supp. at 349 (“[E]x parte
communications aimed at acceleration of a case or scheduling in general are viewed as less serious
intrusions and require a stronger showing of prejudice before a proceeding or award may be
voided.”).

2. While MCS may overstate its case in claiming that the contacts “obvioudy had a
significant effect” on King'sdecision, | find that they likely did influenceit. King reached out for help
both in ascertaining certain facts (such as what DHS knew and when) and in comprehending the
complex technical/legal issues at stake. As USDA admits, Defendant’s Motion at 24, she took the
responses of DHS, OIG and NERO into consideration in formulating her decision.

3. Although USDA argues, and | have no reason to doubt, that the individual swith whom

King had contact (who were“just government employees’) did not benefit from King' sdecision, this
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misses the point. King's decision was favorable on al fronts to the agencies these individuals
represented.

4, At no point prior to theissuance of King' sdecision on April 17, 2000 did USDA make
the contents of any of the communicationsin question availableto MCS, depriving it of the opportunity
to respond. That King posed the same questions to MCS as it did to DHS and NERO did not
compensate for that loss. See, e.g., Morgan v. United States, 304 U.S. 1, 18 (1938) (“Therightto a
hearing embraces not only the right to present evidence but also areasonable opportunity to know the
clams of the opposing party and to meet them. Theright to submit argument impliesthat opportunity;
otherwise the right may be but a barren one.”).

5. USDA contends that MCS fails to identify any prgjudice caused by the ex parte
contactsin issue or to demonstrate that vacatur would serve any useful purpose. Asaninitial matter, |
note that MCS does contest many of the underlying representations made in the ex parte
communicationsinissue. While MCSin so doing relies primarily on materialsand arguments already
of record, MCSwas at aminimum denied the opportunity to marshal that datain a pointed responseto
the ex parte communications. Inany event, there are some casesin which *the procedure employed by
the State involves such a probability that prejudice will result that it isdeemed inherently lacking in
due process.” AT& T Communications of the Southwest, Inc. v. Southwestern Bell Tel. Co., 86 F.
Supp.2d 932, 953 (W.D. Mo. 1999), rev’ d in part on other grounds sub nom. Southwestern Bell Tel.
Co. v. Missouri Pub. Serv. Comm’'n, 236 F.3d 922 (8th Cir. 2001) (citation and internal quotation
marks omitted); see also Shidaker v. Carlin, 782 F.2d 746, 751 (7th Cir. 1986), vacated on other
grounds sub nom. Tisch v. Shidaker, 481 U.S. 1001 (1987) (“If the procedureisfound substantially
defective because likely to prejudice the rights of individuals subjected to that procedure, the

substantive merits of Shidaker’sparticular retaliation claim areirrelevant. We are thus unconcerned
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with whether, absent the ex parte communication from Santoro to Koenigs, Koenigs would have
reached the same decision to demote Shidaker.”) (citationsomitted). In my view, given the gravity of
the contacts at issue, the lack of any opportunity for a pointed response and the likelihood that these
contacts influenced King's decision, thisis such a case.

| accordingly recommend that summary judgment be granted asto MCS and denied asto USDA
with respect to that portion of Count 111 of the Complaint alleging that by virtue of USDA’sex parte
contacts MCS was denied congtitutional due process.

V. Conclusion

For the foregoing reasons, | GRANT in part and DENY in part USDA’smotionsto strike the
Bauer affidavits and recommend that the court (i) GRANT the Defendant’s Motion and DENY the
Plaintiff’s Motion as to Counts| and 11 of the Complaint, aswell asthat portion of Count 111 aleging
violation of congtitutional due process as a result of failure to afford MCS a formal adjudicatory
hearing; (ii)) GRANT the Plaintiff’s Motion and DENY the Defendant’s Motion asto that portion of
Count 111 of the Complaint alleging violation of constitutional due process as a result of ex parte
communications; (iii) GRANT the Defendant’s Motion and DENY the Plaintiff’s Motion as to that
portion of Count IV alleging that the decision of the hearing officer exceeded the scope of permissible
review; and (iv) VACATE the decision of hearing officer King and REM AND the case for further

proceedings not inconsistent herewith before a new USDA hearing officer.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.
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Failuretofileatimely objection shall constitute a waiver of theright to de novo reviewby
the district court and to appeal the district court’s order.

Dated this 9th day of November, 2001.

David M. Cohen
United States Magistrate Judge
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